
 

 
A Brief Reflection on: “One Treaty to Rule them All” Report1 
 

A recent report published by the Corporate Europe Observatory (CEO) and the Transnational 

Institute (TNI) raised supposed concerns about the Energy Charter Treaty (ECT).2 This Report titled 

“One Treaty to Rule them All” proposes reasons for leaving (or never joining) the ECT. The following 

analysis is a fact-based reflection in response to some of the allegations made. It will be shown that 

allegations against the ECT are neither valid nor substantiated. 

  

Business and Energy Transition.  

CEO’s report has described the ECT as a tool for big business, which undermines the energy 

transition. More concretely, the report claims that foreign investors can sue governments over 

measures considered harmful to investor’s profits. In addition, the report argues that the ECT ‘could’ 

be a powerful weapon to undermine the energy transition from fossil fuels to low-carbon 

economies.3 

In order to verify the veracity of these statements, it is necessary to analyse and understand the 

legal nature of the ECT. However, before doing so, it may be worth pointing out that the ability of 

investors to recoup lost profits (in some circumstances) through arbitration under the ECT is nothing 

extraordinary. It simply follows from the general standard of recovery for breaches of international 

law set out by the Permanent Court of International Justice, whereby compensation should “wipe 

out all the consequences of the illegal act and re-establish the situation which would, in all 

probability, have existed if that act had not been committed”.4 This, or a similar standard, should be 

familiar to people dealing with contractual or tort (delictual) claims under many domestic legal 

systems. 

As far as evaluating the veracity of the CEO’s allegations regarding the nature of the ECT is 

concerned, first, in legal terms, the ECT is a multilateral agreement, which establishes, within the 

energy sector, rights and obligations with respect to: investment, trade, transit and dispute 

settlement.5  
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Contracting Parties of the ECT are not businesses or private investors. The more than 50 ECT 

Contracting Parties are States and Regional Economic International Organisations (REIOS), including 

the EU and all EU Member States (with the exception of Italy, which terminated the ECT some years 

ago). The ECT signatories actively participated in the drafting and negotiation of the ECT as an 

international agreement, which has been in force since the 1990s. The ECT aims to promote 

investments in the energy sector and in that context offers investors international standards for the 

protection of energy investments, including fair and equitable treatment, compensation in case of 

expropriation and national and most favourable nation treatment.  The ECT reflects its signatories’ 

political objectives and intends to resolve existing problems between different types of energy 

economies.6 In addition, the ECT resolves many of the legal clashes between different energy 

economies, for example between energy-rich Central Asian Republics and Western markets.  

In this context, CEO’s report also argues that the ECT is an inadequate legal regime for confronting 

climate change, as it does not discourage “climate-wrecking” oil, gas and coal investments. This is 

an incorrect allegation for the following reasons.  

First, the ECT is technology neutral; it aims to give a level-playing field to investors investing in a 

host-state. Foreign investors choose to invest in energy technologies supported by fair and stable 

national laws. Hence, by offering stable legal frameworks, governments should encourage the type 

of energy technologies to which they wish to attract investments, including low-carbon investments.  

While, the ECT is not actively promoting renewables, and stresses cost effectiveness and historically 

was oriented at oil and gas, the reality nowadays is that renewable industry has utilized the ECT 

quite efficiently, as seen in the many cases brought by investors in renewables also mentioned in 

the CEO’s report against countries like Spain, Italy and the Czech Republic. Indeed, it is thanks to the 

ECT that investors in renewable energy have been able to recoup some of the damages they have 

suffered due to the sudden change in the regulatory framework.7  

Secondly, similarly to the ECT, modern climate change agreements such as the Paris Agreement do 

not explicitly encourage a particular type of energy source technology but rather support 

international investments in the energy sector, which includes renewable energy technologies, to 

help cut down carbon emissions.8 Additionally, the Preamble of the ECT recognises “the necessity 

for the most efficient exploration, production, conversion, storage, transport, distribution and use 

of energy”. The Preamble also refers to the United Nations Framework Convention on Climate 

Change, the Convention on Long-Range Transboundary Air Pollution and other international 

environmental agreements with energy-related aspects. In fact, the ECT mentions global warming 
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and acidification as forms of environmental damage arising from the generation of energy from 

fossil fuels.9 In order to address some of these concerns, the ECT includes a protocol on energy 

efficiency, which requires Parties to make their best efforts to encourage energy efficiency.   

The ECT is not a panacea for solving climate change, but it has the potential to be an effective tool 

in the toolbox of a government with the political will to attract investment in green energy. Energy 

is a capital-intensive sector. It is for governments to decide how and what type of investment they 

wish to encourage and with what means. For investors there is a trade-off between risk and cost: 

riskier investment always requires higher potential returns. One way for governments to encourage 

foreign investment in the energy sector at a cheaper price is to lower the risks involved by, for 

example, adhering to the ECT. 

 

The ECT does not undermine domestic legal systems or create a parallel system of justice for 

corporations. 

The CEO’s report also argues that under the ECT, investors are bypassing domestic legal systems by 

creating a parallel system of justice, which forces governments to pay out taxpayer’s money to 

corporations.  

In this respect, foreign direct investments are positively correlated with the quality of domestic legal 

institutions. In a previous EFILA Report, it was discussed that inefficiency in domestic courts can 

contribute to a decrease in foreign investment, slow growth and difficult business environment.10 

Moreover, the right to initiate arbitration against the host state for a violation of investment treaty 

obligations -including the ones in the ECT- is one of the most fundamental characteristics of 

neutrality, efficiency and independence, which boost the promotion and protection of foreign 

investments.11 Granting foreign investors access to international arbitration constitutes an effective 

protection tool. IIAs provide for national treatment of foreign investors in order to safeguard equal 

treatment between national investors and foreign investors and to secure that states will conform 

to internationally set minimum standards of treatment. Moreover, since foreign investors are often 

less familiar with local laws and court practices and domestic courts may favour local parties – or be 

perceived by foreigners to do so – investment arbitration appears an attractive alternative. As a 
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matter of fact, the EU Justice monitor has previously confirmed that there are significant 

divergences between the different judicial systems across EU Member States.12 

In addition, the opportunity to resort to international arbitration under the ECT plays a 

complementary role in the effective execution of the rule of law, in particular in some jurisdictions.13 

Of course these states are not always developing states – many of the recent arbitrations brought 

under the ECT have been against developed states such as Spain, Italy or Germany. The ICSID 

Convention foresees the exhaustion of domestic remedies as a possible condition of consent to 

arbitration. However, relatively few states have included such a requirement in their investment 

treaties.  This may be because removing the requirement of exhaustion of domestic remedies and 

allowing immediate access to international procedures guarantees faster and more efficient 

proceedings. Although the average arbitration nowadays takes three years, this is still considerably 

faster than the time it takes to exhaust available remedies in many developed national judicial 

systems. 14 In addition, it may be difficult in some countries to ensure that the rule of law is applied 

by domestic courts or their executive branches in an impartial and independent way which results 

in a final decision consistent with fundamental principles of public law. One example where this was 

an issue was the Yukos case, which revealed that it was in practice impossible for the Yukos 

shareholders to resort to domestic courts due to their lack of independence.15 As the European 

Court of Human Rights had indicated in its findings regarding the trial of Yukos’ main shareholder 

Mikhail Khodorkovskiy, parts of those proceedings were “flawed in many respects”.16 They also 

found breaches of the right to a fair trial in the Russian Courts’ treatment of Yukos itself.17 The 

Russian Constitutional Court has refused enforcement of the European Court’s ruling,18 highlighting 

further the need for other fora to ensure the implementation of the rule of law. By contrast, in some 

other cases domestic proceedings may be enough, making resorting to international proceedings 

unnecessary.19 
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