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CHAPTER NINE 

 

INVESTMENT 
 

 

SECTION A  

 

Investment Protection 

 

Article 9.1 

 

Definitions 

 

For the purposes of this Chapter:  

 

1. “covered investment” means an investment which is owned, directly or indirectly, or 

controlled, directly or indirectly, by a covered investor of one Party in the territory of 

the other Party
1
. 

 

“investment” means every kind of asset which has the characteristics of an 

investment, including such characteristics as the commitment of capital or other 

resources, the expectation of gain or profit, the assumption of risk or a certain 

duration. Forms that an investment may take include: 

 

(a) tangible or intangible, movable or immovable property as well as any other 

property rights, such as leases, mortgages, liens, and pledges; 

 

(b) an enterprise including a branch, shares, stocks and other forms of equity 

participation in an enterprise, including rights derived therefrom; 

 

(c) bonds, debentures, and loans and other debt instruments, including rights 

derived therefrom; 

 

(d) other financial assets, including derivatives, futures and options; 

 

(e) turnkey, construction, management, production, concession, revenue-sharing, 

and other similar contracts; 

 

(f) claims to money or to other assets, or to any contractual performance having an 

economic value; 

 

(g) intellectual property rights, as defined in Article 11.2 (Scope and Definitions), 

and goodwill; and 

 

(h) licenses, authorisations, permits, and similar rights conferred pursuant to 

domestic law, including any concessions to search for, cultivate, extract or 

exploit natural resources.
2
 

                                                 
1
 For greater certainty, investments made “in the territory of the other Party” shall include investments made in 

an exclusive economic zone or continental shelf, as provided in the United Nations Convention on the Law of 

the Sea of 10 December 1982. 
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Returns that are invested shall be treated as investments and any alteration of the 

form in which assets are invested or reinvested shall not affect their qualification as 

investments.  

 

2. “covered investor” means a natural person
3
 or a juridical person of one Party that has 

made an investment in the territory of the other Party. 

 

3. “juridical person” means any legal entity duly constituted or otherwise organised 

under applicable law, whether or not for profit and whether privately-owned or 

governmentally-owned, including any corporation, trust, partnership, joint venture, 

sole proprietorship or association. 

 

4. “Union juridical person” or “Singapore juridical person” means a juridical person set 

up in accordance with the law of a Member State of the Union or Singapore, 

respectively, and having its registered office, central administration
4
 or principal 

place of business in the territory of the Union or Singapore, respectively. Should the 

juridical person have only its registered office or central administration in the 

territory of the Union or of Singapore, respectively, it shall not be considered as a 

Union juridical person or a Singapore juridical person, respectively, unless it engages 

in substantive business operations
5
 in the territory of the Union or of Singapore, 

respectively. 

 

5. “treatment” or “measure”
6
 adopted or maintained by a Party includes those taken by: 

 

(a) central, regional or local governments and authorities; and 

 

(b) non-governmental bodies in the exercise of powers delegated by central, 

regional or local governments or authorities. 

 

6. “returns” means all amounts yielded by or derived from an investment or 

reinvestment, including profits, dividends, capital gains, royalties, interests, 

payments in connection with intellectual property rights, payments in kind and all 

other lawful income. 

 

7. “freely convertible currency” means a currency which is widely traded in 

international foreign exchange markets and widely used in international transactions. 

 

 

                                                                                                                                                         
2
 For greater certainty, an order or judgment entered in a judicial or administrative action shall not constitute in 

itself an investment. 
3
 The term “natural person” includes natural persons permanently residing in Latvia who are not citizens of 

Latvia or any other state but who are entitled, under the laws and regulations of Latvia, to receive a non-

citizen’s passport (Alien’s Passport). 
4
 The term “central administration” means the head office where ultimate decision making takes place. 

5
 The EU understands that the concept of “effective and continuous link” with the economy of a Member State 

of the Union enshrined in Article 54 of the Treaty on the Functioning of the European Union is equivalent to 

the concept of “substantive business operations”. Accordingly, for a juridical person set up in accordance 

with the law of Singapore and having only its registered office or central administration in the territory of 

Singapore, the Union shall only extend the benefits of this Agreement if that juridical person possesses an 

effective and continuous economic link with the economy of Singapore. 
6
 For greater certainty, the Parties understand that the terms “treatment" or "measure” include failures to act.  
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Article 9.2 

 

Scope  

 

1. This Chapter shall apply to covered investors and covered investments made in 

accordance with the applicable law, whether such investments were made before or 

after the entry into force of this Agreement
7
.  

 

2. Notwithstanding any other provision in this Agreement, Article 9.3 (National 

Treatment) shall not apply to subsidies or grants provided by a Party, including 

government-supported loans, guarantees and insurance.  

 

For greater certainty, a Party’s decision not to issue, renew or maintain a subsidy or 

grant shall not constitute a breach of Article 9.4 (Standard of Treatment) or be 

considered an expropriation,  

 

(a) in the absence of any specific commitment under domestic law or contract to 

issue, renew, or maintain that subsidy or grant; or  

 

(b) if the decision is made in accordance with the terms or conditions attached to 

the issuance, renewal or maintenance of the subsidy or grant, if any. 

 

3. Article 9.3 (National Treatment) shall not apply to: 

 

(a) the procurement by governmental agencies of goods and services purchased for 

governmental purposes and not with a view to commercial resale or with a 

view to use in the supply of goods or the supply of services for commercial 

sale; or  

 

(b) audio-visual services. 

 

 

Article 9.3 

 

National treatment  

 

1. Each Party shall accord to covered investors of the other Party and to their covered 

investments, treatment in its territory no less favourable than the treatment it accords, 

in like situations, to its own investors and their investments with respect to the 

operation, management, conduct, maintenance, use, enjoyment and sale or other 

disposal of their investments. 

 

2. Notwithstanding paragraph 1, each Party may adopt or maintain any measure with 

respect to the operation, management, conduct, maintenance, use, enjoyment and sale 

or other disposal of an establishment that is not inconsistent with its commitments 

inscribed in its Schedule of Specific Commitments in Annex 8-A and 8-B of Chapter 

                                                 
7
 For greater certainty, this Chapter shall not apply to a Party’s treatment of covered investors or covered 

investments before the entry into force of this Agreement. 
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8 (Services, Establishment and Electronic Commerce), respectively
8
, where such 

measure is: 

 

(a) a measure that is adopted on or before the entry into force of this Agreement; 

 

(b) a measure referred to in subparagraph (a) that is being continued, replaced or 

amended after the entry into force of this Agreement, provided the measure is 

no less consistent with paragraph 1 after being continued, replaced or amended 

than the measure as it existed prior to its continuation, replacement or 

amendment; or  

 

(c) a measure not falling within subparagraphs (a) or (b), provided it is not applied 

in respect of, or in a way that causes loss or damage
9
 to, covered investments 

made in the territory of the Party before the entry into force of such measure.  

 

3. Notwithstanding paragraphs 1 and 2, a Party may adopt or enforce measures that 

accord to covered investors and investments of the other Party less favourable 

treatment than that accorded to its own investors and their investments, in like 

situations, subject to the requirement that such measures are not applied in a manner 

which would constitute a means of arbitrary or unjustifiable discrimination against 

the covered investors or investments of the other Party in the territory of a Party, or is 

a disguised restriction on covered investments, where the measures are:  

 

(a) necessary to protect public security, public morals or to maintain public 

order
10

;  

 

(b) necessary to protect human, animal or plant life or health;  

 

(b) relating to the conservation of exhaustible natural resources if such measures 

are applied in conjunction with restrictions on domestic investors or 

investments; 

 

(c) necessary for the protection of national treasures of artistic, historic or 

archaeological value; 

 

(d) necessary to secure compliance with laws or regulations which are not 

inconsistent with the provisions of this Chapter including those relating to:  

 

(i) the prevention of deceptive or fraudulent practices or to deal with the 

effects of a default on a contract;  

                                                 
8
 It is understood that a measure “that is not inconsistent with the commitments inscribed in a Party’s Schedule 

of Specific Commitments in Annex 8-A and 8-B of Chapter 8 (Services, Establishment and Electronic 

Commerce), respectively” shall include any measure in respect of any sector that has not been inscribed, and 

any measure that is not inconsistent with any condition, limitation or reservation that has been inscribed in 

respect of any sector, in the respective Schedules, regardless of whether such measure affects “establishment” 

as defined in subparagraph (d) of Article 8.8 (Definitions). 
9
 For the purposes of subparagraph (2)(c), it is understood that factors like the fact that a Party has provided for 

a reasonable phase-in period for the implementation of a measure or that a Party has made any other attempt 

to address the effects of the measure on covered investments made before its entry into force, shall be taken 

into account in determining whether the measure causes loss or damage to covered investments made before 

the entry into force of the measure. 
10

 The public order exception may be invoked only where a genuine and sufficiently serious threat is posed to 

one of the fundamental interests of society. 
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(ii) the protection of the privacy of individuals in relation to the processing 

and dissemination of personal data and the protection of confidential of 

individual records and accounts;  

 

(iii) safety;  

 

(f) aimed at ensuring the effective or equitable
11

 imposition or collection of direct 

taxes in respect of investors or investments of the other Party. 

 

 

Article 9.4 

 

Standard of Treatment  

 

1. Each Party shall accord in its territory to covered investments of the other Party fair 

and equitable treatment
12

 and full protection and security.  

 

2. To comply with the obligation to accord fair and equitable treatment set out in 

paragraph 1, neither Party shall adopt measures that constitute:  

 

(a) denial of justice
13

 in criminal, civil and administrative proceedings; 

 

(b) a fundamental breach of due process; 

 

(c) manifestly arbitrary conduct; 

 

(d) harassment, coercion, abuse of power or similar bad faith conduct; or 

 

(e) a breach of the legitimate expectations of a covered investor arising from 

specific or unambiguous representations
14

 from a Party so as to induce the 

investment and which are reasonably relied upon by the covered investor.  

                                                 
11

 Measures that are aimed at ensuring the effective or equitable imposition or collection of direct taxes include 

measures taken by a Party under its taxation system which:  

(a) apply to non-resident investors or investments in recognition of the fact that the tax obligation of non-

residents is determined with respect to taxable items sourced or located in the Party’s territory;  

(b) apply to non-residents in order to ensure the imposition or collection of taxes in a Party’s territory;  

(c) apply to non-residents or residents in order to prevent the avoidance or evasion of taxes, including 

compliance measures;  

(d) apply to investments in or from the territory of the other Party in order to ensure the imposition or 

collection of taxes on such consumers derived from sources in the Party’s territory;  

(e) distinguish investors or investments subject to tax on worldwide taxable items from other investors or 

investments in recognition of the difference in the nature of the tax base between them; or 

(f) determine, allocate or apportion income, profit, gain, loss, deduction or credit of resident persons or 

branches, or between related persons or branches of the same person, in order to safeguard a Party’s tax 

base. 

Tax terms or concepts in paragraph (f) and in this footnote are to be determined according to tax 

definitions or concepts, or equivalent or similar definitions and concepts, under domestic law of the Party 

taking the measure.  
12

 Treatment in this Article includes treatment of covered investors which directly or indirectly interferes with 

the covered investors’ operation, management, conduct, maintenance, use, enjoyment and sale or other 

disposal of their covered investments. 
13

 For greater certainty, the sole fact that the covered investor’s claim has been rejected, dismissed or 

unsuccessful does not in itself constitute a denial of justice. 
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3. The Parties may, by decision in the Trade Committee, agree that treatment other than 

those listed in paragraph 2 can also constitute a breach of fair and equitable 

treatment.  

 

4. For greater certainty, “full protection and security” only refers to a Party’s obligation 

relating to physical security of covered investors and investments. 

 

5. Where a Party, itself or through any entity mentioned in paragraph 5 of Article 9.1 

(Definitions), had given a specific and clearly spelt out commitment in a contractual 

written obligation
15

 towards a covered investor of the other Party with respect to the 

covered investor’s investment or towards such covered investment, that Party shall 

not frustrate or undermine the said commitment through the exercise of its 

governmental authority
16

 either: 

 

(a) deliberately; or 

 

(b) in a way which substantially alters the balance of rights and obligation in the 

contractual written obligation unless the Party provides reasonable 

compensation to restore the covered investor or investment to a position which 

it would have been in had the frustration or undermining not occurred. 

 

6. A breach of another provision of this Agreement, or of a separate international 

agreement, does not establish that there has been a breach of this Article. 

 

 

Article 9.5 

 

Compensation for Losses  

 

1. Covered investors of one Party whose covered investments suffer losses owing to 

war or other armed conflict, revolution, a state of national emergency, revolt, 

insurrection or riot in the territory of the other Party shall be accorded by that Party, 

as regards restitution, indemnification, compensation or other settlement, treatment 

no less favourable than that accorded by that Party to its own investors or to the 

investors of any third country, whichever is more favourable to the covered investor 

concerned. 

 

2. Without prejudice to paragraph 1, covered investors of a Party who, in any of the 

situations referred to in paragraph 1, suffer losses in the territory of the other Party 

resulting from: 

 

                                                                                                                                                         
14

 For greater certainty, representations made so as to induce the investments include the representations made 

in order to convince the investor to continue with, not to liquidate or to make subsequent investments. 
15

 For the purposes of this paragraph, a “contractual written obligation” means an agreement in writing, entered 

into by a Party, itself or through any entity mentioned in paragraph 5 of Article 9.1 (Definitions), with a 

covered investor or a covered investment whether in a single instrument or multiple instruments, that creates 

an exchange of rights and obligations, binding both parties. 
16

 For the purposes of this Article, a Party frustrates or undermines a commitment through the exercise of its 

governmental authority when it frustrates or undermines the said commitment through the adoption, 

maintenance or non-adoption of measures mandatory or enforceable under domestic laws. 
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(a) requisitioning of its covered investment or a part thereof by the other Party’s 

armed forces or authorities; or 

 

(b) destruction of its covered investment or a part thereof by the other Party’s armed 

forces or authorities, which was not required by the necessity of the situation; 

 

shall be accorded by the other Party restitution or compensation. 

 

 

Article 9.6 

 

Expropriation
17

 

 

1. Neither Party shall directly or indirectly nationalise, expropriate or subject to 

measures having effect equivalent to nationalisation or expropriation (hereinafter 

referred to as “expropriation”) the covered investments of covered investors of the 

other Party except: 

 

(a) for a public purpose; 

 

(b) in accordance with due process of law; 

 

(c) on a non-discriminatory basis; and 

 

(d) against payment of prompt, adequate and effective compensation in accordance 

with paragraph 2. 

 

2. Compensation shall amount to the fair market value of the covered investment 

immediately before its expropriation or impending expropriation became public 

knowledge plus interest at a commercially reasonable rate, established on a market 

basis taking into account the length of time from the time of expropriation until the 

time of payment. Such compensation shall be effectively realisable, freely 

transferable in accordance with Article 9.7 (Transfer) and made without delay. 

 

3. This Article does not apply to the issuance of compulsory licences granted in relation 

to intellectual property rights, to the extent that such issuance is consistent with the 

TRIPS Agreement. 

 

4. Any measure of expropriation or valuation shall, at the request of the covered 

investors affected, be reviewed by a judicial or other independent authority of the 

Party taking the measure. 

 

 

Article 9.7 

 

Transfer  

 

1. Each Party shall permit all transfers relating to a covered investment to be made in a 

freely convertible currency without restriction or delay. Such transfers include: 

 

                                                 
17

 For greater certainty, this Article shall be interpreted in accordance with Annexes 9-A to 9-C. 
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(a) contributions to capital such as principal and additional funds to maintain, 

develop or increase the covered investment; 

 

(b) profits, dividends, capital gains and other returns, proceeds from the sale of all 

or any part of the covered investment or from the partial or complete 

liquidation of the covered investment; 

 

(c) interest, royalty payments, management fees, and technical assistance and other 

fees; 

 

(d) payments made under a contract entered into by the covered investor, or its 

covered investment, including payments made pursuant to a loan agreement; 

 

(e) earnings and other remuneration of personnel engaged from abroad and 

working in connection with a covered investment; 

 

(f) payments made pursuant to Article 9.6 (Expropriation) and Article 9.5 

(Compensation for Losses); 

 

(g) payments arising under Article 9.24 (Final Award). 

 

2. Nothing in this Article shall be construed to prevent a Party from applying in an 

equitable and non-discriminatory manner its law relating to: 

 

(a) bankruptcy, insolvency, or the protection of the rights of creditors; 

 

(b) issuing, trading, or dealing in securities, futures, options, or derivatives; 

 

(c) financial reporting or record keeping of transfers when necessary to assist law 

enforcement or financial regulatory authorities; 

 

(d) criminal or penal offences; 

 

(e) ensuring compliance with orders or judgments in judicial or administrative 

proceedings;  

 

(f) social security, public retirement or compulsory savings schemes; or 

 

(g) taxation. 

 

3. When in exceptional circumstances, capital movements cause or threaten to cause 

serious difficulties for the operation of monetary policy or exchange rate policy in 

either Party, safeguard measures affecting transfers may temporarily be taken by the 

Party concerned, provided that these measures shall be strictly necessary and shall 

not exceed in any case a period of six months
18

. 

 

The Party adopting the safeguard measures shall inform the other Party forthwith and 

present, as soon as possible, a time schedule for their removal. 

                                                 
18

 The application of safeguard measures may be extended through their formal reintroduction in case of 

continuing exceptional circumstances and after having notified the other Party regarding the implementation 

of any proposed formal reintroduction. 
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Article 9.8 

 

Subrogation  

 

If a Party, or an agency acting on behalf of the Party, makes a payment in favour of any of its 

investors under a guarantee, a contract of insurance or other form of indemnity it has entered 

into or granted in respect of an investment, the other Party shall recognise the subrogation or 

transfer of any right or title or the assignment of any claim in respect of such investment. The 

Party or the agency shall have the right to exercise the subrogated or assigned right or claim to 

the same extent as the original right or claim of the investor. Such subrogated rights may be 

exercised by the Party or an agency or by the investor if the Party or the agency so authorises. 

 

 

Article 9.9 

 

Termination  

 

In the event that this Agreement is terminated pursuant to Article 17.13 (Duration), this 

Chapter shall continue to be effective for a further period of twenty years from that date in 

respect of covered investments made before the date of termination of the present Agreement. 

This Article shall not apply in the case of the termination of provisional application of this 

Agreement and this Agreement does not enter into force.  

 

 

Article 9.10 

 

Relationship with other Agreements 

 

1. Upon the entry into force of this Agreement, the agreements between Member States 

of the Union and Singapore listed in Annex 9-D including the rights and obligations 

derived therefrom, shall cease to have effect and shall be replaced and superseded by 

this Agreement
19

. 

 

2. In the event of the provisional application of this Agreement in accordance with 

paragraph 4 of Article 17.12 (Entry into Force), the application of the provisions of 

the agreements listed in Annex 9-D, as well as the rights and obligations derived 

therefrom, shall be suspended as of the date of provisional application. In the event 

the provisional application of this Agreement is terminated and this Agreement does 

not enter into force, the suspension shall cease and the agreements listed in Annex 9-

D shall have effect. 

 

3. Notwithstanding paragraphs 1 and 2, a claim may be submitted pursuant to the 

provisions of an agreement listed in Annex 9-D, regarding treatment accorded while 

the said agreement was in force, pursuant to the rules and procedures established in 

that agreement, and provided that no more than three years have elapsed since the 

date of suspension of the agreement pursuant to paragraph 2, or, if the agreement is 

                                                 
19

 For greater certainty, the agreements between Member States of the Union and Singapore listed in Annex 9-

D shall be considered as terminated by this Agreement, within the meaning of subparagraph 1(a) of Article 

59 of the Vienna Convention on the Law of Treaties. 
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not suspended pursuant to paragraph 2, the date of entry into force of this 

Agreement. 

 

4. Notwithstanding paragraphs 1 and 2, if the provisional application of this Agreement 

is terminated and this Agreement does not enter into force, a claim may be submitted 

pursuant to Section B (Investor-State Dispute Settlement) regarding treatment 

accorded during the period of the provisional application of this Agreement provided 

no more than three years have elapsed since the date of termination of the provisional 

application. 

 

5. For the purposes of this Article, the definition of “entry into force of this Agreement” 

provided in subparagraph 4(d) of Article 17.12 (Entry into Force) shall not apply. 

 

 

SECTION B  

 

Investor-State Dispute Settlement 

 

Article 9.11 

 

Scope and Definitions 

 

1. This Section shall apply to a dispute between a claimant of one Party and the other 

Party concerning treatment
20

 alleged to breach the provisions of Section A 

(Investment Protection) which breach allegedly causes loss or damage to the 

claimant or its locally established company.  

 

2. For the purposes of this Section, unless otherwise specified: 

 

(a) “disputing parties” means the claimant and the respondent; 

 

(b) “claimant” means an investor of a Party which seeks to submit or has 

submitted a claim pursuant to this Section, either: 

 

(i) acting on its own behalf; or 

 

(ii) acting on behalf of a locally established company, as defined in 

subparagraph (c), which it owns or controls
21

; 

 

(c) “locally established company” means a juridical person owned or controlled
22

 

by an investor of one Party, established in the territory of the other Party;  

 

                                                 
20

 The Parties understand that the term “treatment” may include failures to act.  
21

 For the avoidance of doubt, subparagraph 2(b) shall constitute the Parties’ agreement to treat a locally 

established company as a national of another Contracting State for the purposes of subparagraph 2(b) of 

Article 25 of the Convention on the Settlement of Investment Disputes between States and Nationals of Other 

States of 18 March 1965. 
22

 A juridical person is: 

(a) owned by natural or juridical persons of the other Party if more than 50 per cent of the equity interest in it 

is beneficially owned by natural or juridical persons of that Party; 

(b) controlled by natural or juridical persons of the other Party if such natural or juridical persons have the 

power to name a majority of its directors or otherwise to legally direct its actions.  
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(d) “non-disputing Party” means either Singapore, in the case where the Union or a 

Member State of the Union is the respondent; or the Union, in the case where 

Singapore is the respondent; and 

 

(e) “respondent” means either Singapore; or in the case of the European Union, 

either the Union or the Member State of the Union as notified pursuant to 

Article 9.15 (Notice of Intent to Arbitrate). 

 

 

Article 9.12 

 

Amicable Resolution 

 

Any dispute should as far as possible be resolved amicably through negotiations and, where 

possible, before the submission of a request for consultations pursuant to Article 9.13 

(Consultations). An amicable resolution may be agreed at any time, including after arbitration 

has been commenced. 

 

 

Article 9.13 

 

Consultations 

 

1. Where a dispute cannot be resolved as provided for under Article 9.12 (Amicable 

Resolution), a claimant of a Party alleging a breach of the provisions of Section A 

(Investment Protection) may submit a request for consultations to the other Party.  

 

2. The request for consultations shall contain the following information: 

 

(a) the name and address of the claimant and, where such request is submitted on 

behalf of a locally established company, the name, address, and place of 

incorporation of the locally established company; 

 

(b) the provisions of Section A (Investment Protection) alleged to have been 

breached; 

 

(c) the legal and factual basis for the dispute, including the treatment alleged to 

breach the provisions of Section A (Investment Protection); and 

 

(d) the relief sought and the estimated loss or damage allegedly caused to the 

claimant or its locally established company by reason of that breach. 

 

3. The request for consultations shall be submitted: 

 

(a) within three years of the date on which the claimant becomes or should have 

become aware of the treatment alleged to breach the provisions of Section A 

(Investment Protection); or 

 

(b) in the event that the time period referred to in subparagraph (a) has already 

elapsed, and if local remedies are pursued, within one year of the date of 

exhaustion of or withdrawal from local remedies. 
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4. In the event that the claimant has not submitted a claim to arbitration pursuant to 

Article 9.16 (Submission of Claim to Arbitration) within eighteen months of 

submitting the request for consultations, the claimant shall be deemed to have 

withdrawn its request for consultations, any notice of intent to arbitrate and to have 

waived its rights to bring such a claim. This period may be extended by agreement 

between the parties involved in the consultations. 

 

5. The time periods referred to in paragraphs 3 and 4 shall not render a claim 

inadmissible where the claimant can demonstrate that the failure to request 

consultations or submit a claim to arbitration is due to the claimant's inability to act 

as a result of actions deliberately taken by the other Party, provided that the claimant 

acts as soon as it is reasonably able to act.  

 

6. In the event that the request for consultations concerns an alleged breach of this 

Agreement by the Union, or by any Member State of the Union, it shall be sent to the 

Union.  

 

 

Article 9.14 

 

Mediation and Alternative Dispute Resolution 

 

1. The disputing parties may at any time, including prior to the delivery of a notice of 

intent to arbitrate, agree to have recourse to mediation. 

 

2. Recourse to mediation is voluntary and without prejudice to the legal position of 

either disputing party. 

 

3. Recourse to mediation may be governed by the rules set out in Annex 9-E or such 

other rules as the disputing parties may agree. Any time limit mentioned in Annex 9-

E may be modified by mutual agreement between the disputing parties. 

 

4. The mediator shall be appointed by agreement of the disputing parties or in 

accordance with Article 3 (Selection of the Mediator) of Annex 9-E. Mediators shall 

comply with Annex 9-F. 

 

5. The disputing parties shall endeavour to reach a mutually agreed solution within 

sixty days from the appointment of the mediator. 

 

6. Once the disputing parties agree to have recourse to mediation, paragraphs 3 and 4 of 

Article 9.13 (Consultations) shall not apply between the date on which it was agreed 

to have recourse to mediation, and thirty days after the date on which either party to 

the dispute decides to put an end to the mediation, by way of a letter to the mediator 

and the other disputing party. 

 

7. Nothing in this Article shall preclude the disputing parties from having recourse to 

other forms of alternative dispute resolution.  

 

 

Article 9.15 

 

Notice of Intent to Arbitrate 
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1. If the dispute cannot be settled within three months of the submission of the request 

for consultations, the claimant may deliver a notice of intent to arbitrate which shall 

specify in writing the claimant's intention to submit the claim to arbitration, and 

contain the following information:  

 

(a) the name and address of the claimant and, where such request is submitted on 

behalf of a locally established company, the name, address, and place of 

incorporation of the locally established company;  

 

(b) the provisions of Section A (Investment Protection) alleged to have been 

breached; 

 

(c) the legal and factual basis for the dispute, including the treatment alleged to 

breach the provisions of Section A (Investment Protection); and  

 

(d) the relief sought and the estimated loss or damage allegedly caused to the 

claimant or its locally established company by reason of that breach. 

 

The notice of intent to arbitrate shall be sent to the Union or to Singapore, as the case 

may be.  

 

2. Where a notice of intent to arbitrate has been sent to the Union, the Union shall make 

a determination of the respondent within two months from the date of receipt of the 

notice. The Union shall inform the claimant of this determination immediately, on 

the basis of which the claimant may submit a notice of arbitration pursuant to Article 

9.16 (Submission of Claim to Arbitration). 

 

3. Where no determination of the respondent has been made pursuant to paragraph 2, 

the following shall apply: 

 

(a) in the event that the notice of intent to arbitrate exclusively identifies treatment 

by a Member State of the Union, that Member State shall act as respondent; 

 

(b) in the event that the notice of intent to arbitrate identifies any treatment by an 

institution, body or agency of the Union, the Union shall act as respondent.  

 

4. Where either the Union or a Member State acts as respondent, neither the Union nor 

the Member State concerned shall assert the inadmissibility of a claim, or otherwise 

assert that a claim or award is unfounded or invalid, on the ground that the proper 

respondent should be or should have been the Union rather than the Member State or 

vice versa. 

 

5. For greater certainty, nothing in this Agreement or the applicable arbitration rules 

shall prevent the exchange, between the Union and the Member State concerned, of 

all information relating to a dispute.  

 

 

Article 9.16 

 

Submission of Claim to Arbitration 
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1. No earlier than three months from the date of the notice of intent delivered pursuant 

to Article 9.15 (Notice of Intent to Arbitrate), the claimant may submit the claim to 

one of the following dispute settlement mechanisms
23

:  

 

(a) arbitration under the auspices of the International Centre for Settlement of 

Investment Disputes (hereinafter referred to as “ICSID”) pursuant to the 

Convention on the Settlement of Investment Disputes between States and 

Nationals of Other States of 18 March 1965 (hereinafter referred to as the 

“ICSID Convention”); 

 

(b) arbitration under the auspices of ICSID pursuant to the ICSID Convention in 

accordance with the Rules on the Additional Facility for the Administration of 

Proceedings by the Secretariat of the International Centre for Settlement of 

Investment Disputes (hereinafter referred to as “ICSID Additional Facility 

Rules”), where the conditions for proceedings pursuant to subparagraph (a) do 

not apply; 

 

(c) an arbitral tribunal established in accordance with the arbitration rules of the 

United Nations Commission on International Trade Law (UNCITRAL); or 

 

(d) any other arbitral institution or under any other arbitration rules if the disputing 

parties so agree. For this purpose, the respondent shall be deemed to have 

agreed to the institution or rules proposed by the claimant unless it objects, in 

writing, within thirty days of the respondent’s receipt of notification of the 

claimant’s submission of the dispute, in which case the claimant may submit a 

claim under one of the dispute settlement mechanisms provided for in 

subparagraphs (a), (b) or (c). 

 

2. Paragraph 1 of this Article shall constitute the consent of the respondent to the 

submission of a claim to arbitration under this Section. The consent under paragraph 

1 and the submission of a claim to arbitration under this Section shall be deemed to 

satisfy the requirements of: 

 

(a) Chapter II of the ICSID Convention, and the ICSID Additional Facility Rules; 

and 

 

(b) Article II of the United Nations Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards, done at New York on 10 June 1958 

(hereinafter referred to as “New York Convention”) for an “agreement in 

writing”. 

 

3. The claimant may, when submitting its claim, propose that a sole arbitrator should 

hear the case. The respondent shall give sympathetic consideration to such a request, 

                                                 
23

 For greater certainty: 

(a) the arbitration rules of the relevant dispute settlement mechanisms shall apply subject to the specific rules 

set out in this Section, and supplemented by decisions adopted pursuant to subparagraph 2(c) of Article 

9.30 (Role of Committees); and 

(b) claims where a representative submits a claim in the name of a class composed of an undetermined 

number of unidentified claimants and intends to conduct the proceedings by representing the interests of 

such claimants and making all decisions relating to the conduct of the claim on their behalf shall not be 

admissible.  
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in particular where the claimant is, or is claiming on behalf of, a small or medium-

sized enterprise or the compensation or damages claimed are relatively low.  

 

 

Article 9.17 

 

Conditions to the Submission of Claim to Arbitration 

 

1. A claim may be submitted to arbitration under this Section only if:  

 

(a) the submission of the claim is accompanied by the claimant’s consent in 

writing to arbitration in accordance with the procedures set out in this Section 

and the claimant’s designation of one of the fora referred to in paragraph 1 of 

Article 9.16 (Submission of Claim to Arbitration) as the forum for dispute 

settlement;  

 

(b) at least six months have elapsed since the submission of the request for 

consultations under Article 9.13 (Consultations) and at least three months have 

elapsed from the submission of the notice of intent to arbitrate under Article 

9.15 (Notice of Intent to Arbitrate); 

 

(c) the request for consultations and the notice of intent to arbitrate submitted by 

the claimant fulfilled the requirements set out in paragraph 2 of Article 9.13 

(Consultations) and paragraph 1 of Article 9.15 (Notice of Intent to Arbitrate) 

respectively;  

 

(d) the legal and factual basis of the dispute was subject to prior consultation 

pursuant to Article 9.13 (Consultations);  

 

(e) all the claims identified in the submission of the claim to arbitration made 

pursuant to Article 9.16 (Submission of Claim to Arbitration) are based on 

treatment identified in the notice of intent to arbitrate made pursuant to Article 

9.15 (Notice of Intent to Arbitrate); 

 

(f) the claimant: 

 

(i) withdraws any pending claim submitted to a domestic court or tribunal 

concerning the same treatment as alleged to breach the provisions of 

Section A (Investment Protection); and 

 

(ii) declares that it will not submit such a claim before a final award has been 

rendered pursuant to this Section;  

 

(g) the claimant: 

 

(i) withdraws any pending claim concerning the same treatment as alleged 

to breach the provisions of Section A (Investment Protection) submitted 

to another international tribunal established pursuant to this Section, or 

any other treaty or contract; and 

 

(ii) declares that it will not submit such a claim in the future; and 

 



 16    

(h) no final award concerning the same treatment as alleged to breach the 

provisions of Section A (Investment Protection) has been rendered in a claim 

submitted by the claimant to another international tribunal established pursuant 

to this Section, or any other treaty or contract.  

 

2. For the purposes of subparagraphs 1(f), 1(g) and 1(h), the term “claimant” refers to 

the investor and, where applicable, to the locally established company. In addition, 

for the purposes of subparagraphs 1(f)(i), 1(g)(i), and 1(h), the term “claimant” 

includes all persons who directly or indirectly have an ownership interest in, or who 

are controlled by the investor or, where applicable, the locally established company.  

 

3. Upon request of the respondent, the tribunal shall decline jurisdiction where the 

claimant fails to respect any of the requirements or declarations referred to in 

paragraphs 1 and 2.  

 

4. Subparagraphs 1(f), 1(g) and 1(h) shall not prevent the claimant from seeking interim 

measures of protection before the courts or administrative tribunals of the respondent 

prior to the institution or during the pendency of proceedings before any of the 

dispute settlement fora referred to in Article 9.16 (Submission of Claim to 

Arbitration). For the purposes of this Article, interim measures of protection shall be 

for the sole purpose of preservation of the claimant’s rights and interests and shall 

not involve the payment of damages or the resolution of the substance of the matter 

in dispute. 

 

5. This Article is without prejudice to other jurisdictional requirements applicable to the 

relevant dispute settlement mechanism and arising from the applicable arbitration 

rules.  

 

6. For greater certainty, a tribunal shall decline jurisdiction where the dispute had 

arisen, or was very likely to arise, at the time when the claimant acquired ownership 

or control of the investment subject to the dispute, and the tribunal determines based 

on the facts that the claimant has acquired ownership or control of the investment for 

the main purpose of submitting the claim to arbitration under this Section. This is 

without prejudice to other jurisdictional objections which could be entertained by the 

tribunal. 

 

 

Article 9.18 

 

Constitution of the Tribunal 

 

1. Unless the disputing parties otherwise agree, such as to a tribunal composed of a sole 

arbitrator, the tribunal shall be composed of three arbitrators, one appointed by each 

of the disputing parties and the third, who shall be the chairperson, appointed by 

agreement of the disputing parties. 

 

2. If the tribunal has not been constituted within ninety days from the date on which the 

claim was submitted to arbitration pursuant to Article 9.16 (Submission of Claim to 

Arbitration), the Secretary General of ICSID shall, upon request of a disputing party, 

appoint the arbitrator or arbitrators not yet appointed from the list established 

pursuant to paragraph 3. In the event that such list has not been established on the 

date a claim is submitted to arbitration, the Secretary General of ICSID shall appoint 
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the arbitrator or arbitrators not yet appointed at his or her own discretion, in 

consultation with the disputing parties, and: 

 

(a) in the event that the arbitrator not yet appointed is neither a chairperson nor a 

sole arbitrator, taking into account the individuals proposed by the relevant 

Party pursuant to subparagraph 4(a), and 

 

(b) in the event that the arbitrator not yet appointed is the chairperson or a sole 

arbitrator, taking into account any individuals whose names appear on both 

lists proposed by the Parties pursuant to subparagraph 4(b). 

 

3. The Trade Committee will, pursuant to subparagraph 2(a) of Article 9.30 (Role of 

Committees), no later than one year after the entry into force of this Agreement, 

establish a list of individuals who are willing and able to serve as arbitrators, 

ensuring that the list, once established, includes at least fifteen individuals thereafter. 

 

4. For the purpose of establishing the list referred to in paragraph 3: 

 

(a) each Party shall propose five individuals to serve as arbitrators who may not 

act as chairpersons or sole arbitrators; and  

 

(b) each Party shall propose a list of individuals who are not nationals of either 

Party who may act as chairpersons or sole arbitrators, for the Trade Committee 

to thereafter agree on at least five individuals who may act as chairpersons or 

sole arbitrators. 

 

In case one Party wishes to propose more than five individuals pursuant to 

subparagraph (a), the other Party may propose the same number of additional 

arbitrators, and the Trade Committee may agree to increase the number of 

individuals who may act as chairpersons or sole arbitrators accordingly. 

 

5. For the purposes of Article 39 of the ICSID Convention and Article 7 of Schedule C 

to the ICSID Additional Facility Rules, and without prejudice to an objection to an 

arbitrator on a ground other than nationality: 

 

(a) the respondent agrees to the appointment of each individual member of a 

tribunal established under the ICSID Convention or the ICSID Additional 

Facility Rules; 

 

(b) a claimant acting on its own behalf may submit a claim to arbitration under this 

Section, or continue a claim, under the ICSID Convention or the ICSID 

Additional Facility Rules, only on condition that the claimant agrees in writing 

to the appointment of each individual member of the tribunal; and 

 

(c) a claimant acting on behalf of a locally established company may submit a 

claim to arbitration under this Section, or continue a claim, under the ICSID 

Convention or the ICSID Additional Facility Rules, only on condition that both 

the claimant and the locally established company agree in writing to the 

appointment of each individual member of the tribunal.  
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6. All arbitrators shall have specialised knowledge of or experience in public 

international law and international investment law, or in the settlement of disputes 

under international investment agreements.  

 

7. All arbitrators shall be independent, serve in their individual capacities and not be 

affiliated with the government of either of the Parties, and shall comply with Annex 

9-F. Arbitrators who serve on the list established pursuant to paragraph 3 or who 

have been proposed pursuant to paragraph 4 shall not, for that reason alone, be 

deemed to be affiliated with the government of any Party.  

 

8. If a disputing party considers that an arbitrator does not meet the requirements set out 

in paragraph 7, it shall send a notice of challenge to the appointment of the arbitrator 

within forty-five days of the date on which:  

 

(a) the disputing party was notified of the appointment of the arbitrator; or 

 

(b) the disputing party first became aware of the arbitrator’s alleged failure to meet 

such requirements. 

 

The notice of challenge shall be sent to the other disputing party, to all arbitrators 

and to the Secretary General of ICSID, and it shall state the reasons for the challenge. 

 

9. When the appointment of an arbitrator has been challenged by a disputing party, the 

disputing parties may agree to the challenge and request the challenged arbitrator to 

resign. The arbitrator may also, after the challenge, elect to resign. Either way, this 

does not imply acceptance of the validity of the grounds for the challenge.  

 

10. If, within thirty days from the date of the notice of challenge, the challenged 

arbitrator has elected not to resign, the Secretary General of ICSID shall, after 

hearing the disputing parties and after providing the arbitrator an opportunity to 

submit any observations, issue a decision within sixty days of receipt of the notice of 

challenge and forthwith notify the disputing parties and other arbitrators, as 

applicable. 

 

11. Unless the disputing parties otherwise agree, the tribunal shall determine the place of 

arbitration in accordance with the applicable arbitration rules, provided that the place 

shall be in the territory of a State that is a party to the New York Convention.  

 

 

Article 9.19 

 

Applicable Law and Rules of Interpretation 

 

1. The tribunal shall decide whether the treatment that is the subject of the claim is in 

breach of an obligation under Section A (Investment Protection).  

 

2. Subject to paragraph 3, the tribunal shall apply this Agreement interpreted in 

accordance with the Vienna Convention on the Law of Treaties and other rules and 

principles of international law applicable between the Parties.  

 

3. Where serious concerns arise as regards issues of interpretation which may affect 

matters relating to this Chapter, the Trade Committee, pursuant to subparagraph 2(b) 
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of Article 9.30 (Role of Committees), may adopt interpretations of provisions of this 

Agreement. An interpretation adopted by the Trade Committee shall be binding on a 

tribunal deciding on a claim submitted in accordance with Article 9.16 (Submission 

of Claim to Arbitration), and any award shall be consistent with that decision. The 

Trade Committee may decide that an interpretation shall have binding effect from a 

specific date.  

 

 

Article 9.20 

 

Claims Manifestly Without Legal Merit 

 

1. The respondent may, either no later than thirty days after the constitution of a 

tribunal pursuant to Article 9.18 (Constitution of the Tribunal) and in any event 

before the first session of the tribunal, file an objection that a claim is manifestly 

without legal merit.  

 

2. The respondent shall specify as precisely as possible the basis for the objection.  

 

3. The tribunal, after giving the disputing parties an opportunity to present their 

observations on the objection, shall, at its first session or promptly thereafter, issue a 

decision or award on the objection.  

 

4. This procedure and any decision of the tribunal shall be without prejudice to the right 

of a respondent to object, pursuant to Article 9.21 (Claims Unfounded as a Matter of 

Law) or in the course of the proceeding, to the legal merits of a claim and without 

prejudice to the tribunal’s authority to address other objections as a preliminary 

question. 

 

 

Article 9.21 

 

Claims Unfounded as a Matter of Law 

 

1. Without prejudice to the tribunal’s authority to address other objections as a 

preliminary question or to a respondent’s right to raise any such objections at any 

appropriate time, the tribunal shall address and decide as a preliminary question any 

objection by the respondent that, as a matter of law, a claim, or any part thereof, 

submitted under this Section is not a claim for which an award in favour of the 

claimant may be made under Article 9.16 (Submission of Claim to Arbitration), even 

if the facts alleged were assumed to be true. The tribunal may also consider any other 

relevant facts not in dispute. 

 

2. An objection under paragraph 1 shall be submitted to the tribunal as soon as possible 

after the tribunal is constituted, and in no event later than the date the tribunal fixes 

for the respondent to submit its counter-memorial or statement of defence or, in the 

case of an amendment to the notice of arbitration, the date the tribunal fixes for the 

respondent to submit its response to the amendment. An objection may not be 

submitted under paragraph 1 as long as proceedings under Article 9.20 (Claims 

Manifestly without Legal Merit) are pending, unless the tribunal grants leave to file 

an objection under this Article, after having taken due account of the circumstances 

of the case.  
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3. Upon receipt of an objection under paragraph 1, and unless it considers the objection 

manifestly unfounded, the tribunal shall suspend any proceedings on the merits, 

establish a schedule for considering the objection consistent with any schedule it has 

established for considering any other preliminary question, and issue a decision or 

award on the objection, stating the grounds therefor. 

 

 

Article 9.22 

 

Transparency of Proceedings 

 

Annex 9-G shall apply to disputes under this Section. 

 

 

Article 9.23 

 

The Non-disputing Party to the Agreement 

 

1. The tribunal shall accept or, after consultation with the disputing parties, may invite 

oral or written submissions on issues of treaty interpretation from the non-disputing 

Party to the Agreement.  

 

2. The tribunal shall not draw any inference from the absence of any submission or 

response to any invitation pursuant to paragraph 1. 

 

3. The tribunal shall ensure that any submission does not disrupt or unduly burden the 

arbitral proceedings, or unfairly prejudice any disputing party.  

 

4. The tribunal shall also ensure that the disputing parties are given a reasonable 

opportunity to present their observations on any submission by the non-disputing 

Party to the Agreement. 

 

 

Article 9.24 

 

Final Award 

 

1. Where the tribunal makes a final award finding a breach of the provisions of this 

Chapter, the tribunal may award, separately or in combination, only:
24

  

 

(a) monetary damages and any applicable interest; and  

 

(b) restitution of property, provided that the respondent may pay monetary 

damages and any applicable interest, as determined by the tribunal in 

accordance with Section A (Investment Protection), in lieu of restitution.  

 

2. Monetary damages shall not be greater than the loss suffered by the claimant or, as 

applicable, its locally established company, as a result of the breach of the relevant 

                                                 
24

 For greater certainty, a final award shall be made on the basis of a request from the claimant and shall be 

made after considering any comments of the disputing parties. 
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provisions of Section A (Investment Protection), reduced by any prior damages or 

compensation already provided by the Party concerned. The tribunal shall not award 

punitive damages.  

 

3. Where a claim is submitted on behalf of a locally established company, the arbitral 

award shall be made to the locally established company. 

 

 

Article 9.25 

 

Indemnification or Other Compensation 

 

The respondent may not assert, and the tribunal shall not accept, as a defence, counterclaim, 

right of set-off, or for any other reason, that the claimant has received or will receive 

indemnification or other compensation, pursuant to an insurance or guarantee contract, for all 

or part of the damages sought in a dispute initiated under this Section. 

 

 

Article 9.26 

 

Costs 

 

1. The tribunal shall order that the costs of the arbitration shall be borne by the 

unsuccessful disputing party. In exceptional circumstances the tribunal may 

apportion costs between the disputing parties if it determines that apportionment is 

appropriate in the circumstances of the case.  

 

2. Other reasonable costs, including costs of legal representation and assistance, shall 

be borne by the unsuccessful party, unless the tribunal determines that such 

apportionment of costs is not appropriate in the circumstances of the case.  

 

3. Where only some parts of the claims have been successful, the costs awarded shall be 

adjusted, proportionately, to the number or extent of the successful parts of the 

claims. 

 

4. Where a claim or parts of a claim are dismissed on application of Article 9.20 

(Claims Manifestly without Legal Merits) or Article 9.21 (Claims Unfounded as a 

Matter of Law), the tribunal shall order that all costs relating to such a claim or parts 

thereof, including the costs of arbitration and other reasonable costs, including costs 

of legal representation and assistance, shall be borne by the unsuccessful disputing 

party.  

 

5. The fees and expenses of the arbitrators shall be those determined pursuant to 

Regulation 14(1) of the Administrative and Financial Regulations of the ICSID 

Convention in force on the date of the initiation of the arbitration. 

 

 

Article 9.27 

 

Enforcement of awards 

 

1. An award issued pursuant to this Section shall be binding on the disputing parties. 
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2. Each disputing party shall abide by and comply with the terms of the award except to 

the extent that enforcement has been stayed in accordance with this Agreement or the 

relevant provisions of the dispute settlement mechanism to which the claim was 

submitted in accordance with Article 9.16 (Submission of Claim to Arbitration). 

 

3. Each Party shall ensure the recognition and enforcement of the award in accordance 

with its international obligations and relevant laws and regulations.  

 

4. A claim that is submitted to arbitration under this Section shall be deemed to arise 

out of a commercial relationship or transaction for the purposes of Article 1 of the 

New York Convention. 

 

 

Article 9.28 

 

Role of the Parties to the Agreement 

 

1. Neither Party shall give diplomatic protection, or bring an international claim, in 

respect of a dispute which one of its investors and the other Party shall have 

consented to submit or have submitted to arbitration under this Section, unless such 

other Party has failed to abide by and comply with the award rendered in such 

dispute. Diplomatic protection, for the purposes of this paragraph, shall not include 

informal diplomatic exchanges for the sole purpose of facilitating a settlement of the 

dispute. 

 

2. For greater certainty, paragraph 1 shall not exclude the possibility of a Party having 

recourse to dispute settlement procedures under Chapter 15 (Dispute Settlement) in 

respect of a measure of general application even if that measure is alleged to have 

breached the Agreement as regards a specific investment in respect of which a claim 

has been submitted pursuant to Article 9.16 (Submission of Claim to Arbitration) and 

is without prejudice to Article 9.23 (The Non-disputing Party to the Agreement). 

 

 

Article 9.29 

 

Consolidation 

 

1. Where two or more claims that have been submitted separately to arbitration under 

Article 9.16 (Submission of Claim to Arbitration) have a question of law or fact in 

common and arise out of the same events or circumstances, a disputing party may 

seek the establishment of a separate tribunal and request that such tribunal issue a 

consolidation order in accordance with: 

 

(a) the agreement of all the disputing parties sought to be covered by the order, in 

which case the disputing parties shall submit a joint request in accordance with 

paragraph 3; or  

 

(b) paragraphs 2 through 14, provided that only one respondent is sought to be 

covered by the order.  
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2. A disputing party seeking a consolidation order shall first deliver a notice to the other 

disputing parties sought to be covered by the order. This notice shall specify:  

 

(a) the names and addresses of all the disputing parties sought to be covered by the 

order; 

 

(b) the claims, or parts thereof, sought to be covered by the order; and 

 

(c) the grounds for the order sought 

 

The disputing parties shall endeavor to agree on the consolidation order sought, the 

applicable arbitration rules and the composition of the consolidating tribunal. 

 

3. Where the disputing parties referred to in paragraph 2 have not reached an agreement 

on consolidation within thirty days of the notice, a disputing party may make a 

request for a consolidation order under paragraphs 3 through 7. The request shall be 

delivered, in writing, to the Secretary-General of ICSID and all the disputing parties 

sought to be covered by the order. Such a request shall specify: 

 

(a) the names and addresses of all the disputing parties sought to be covered by the 

order; 

 

(b) the claims, or parts thereof, sought to be covered by the order; and  

 

(c) the grounds for the order sought. 

 

Where the disputing parties have reached an agreement on consolidation of the 

claims, they shall submit a joint request to the Secretary-General of ICSID in 

accordance with this paragraph. 

 

4. Unless the Secretary-General of ICSID finds within thirty days after receiving a 

request under paragraph 3 that the request is manifestly unfounded, a consolidating 

tribunal shall be established in accordance with paragraphs 6 and 7. 

 

5. The consolidating tribunal shall conduct its proceedings in the following manner:  

 

(a) unless all disputing parties otherwise agree, where all the claims for which a 

consolidation order is sought have been submitted to arbitration under the same 

dispute settlement mechanism, the consolidating tribunal shall proceed under 

the same dispute settlement mechanism;  

 

(b) where the claims for which a consolidation order is sought have not been 

submitted to arbitration under the same dispute settlement mechanism: 

 

(i) the disputing parties may agree on the applicable dispute settlement 

mechanism available under Article 9.16 (Submission of Claim to 

Arbitration) which shall apply to the consolidation proceedings; or 

 

(ii) if the disputing parties cannot agree on the same dispute settlement 

mechanism within thirty days from the request made pursuant to 

paragraph 3, the UNCITRAL arbitration rules shall apply to the 

consolidation proceedings. 
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6. Unless the disputing parties sought to be covered by the order otherwise agree, a 

consolidating tribunal shall comprise three arbitrators:  

 

(a) one arbitrator appointed by agreement of the claimants;  

 

(b) one arbitrator appointed by the respondent; and  

 

(c) the presiding arbitrator appointed by the Secretary-General of ICSID, provided, 

however, that the presiding arbitrator shall not be a national of either Party. 

 

7. If, within sixty days after the Secretary-General of ICSID receives a request made 

under paragraph 3, the respondent fails or the claimants fail to appoint an arbitrator 

in accordance with paragraph 6, the Secretary-General of ICSID, on the request of 

any disputing party sought to be covered by the order, shall appoint the arbitrator or 

arbitrators pursuant to the procedure set out in paragraph 2 of Article 9.18 

(Constitution of the Tribunal).  

 

8. Where the consolidating tribunal is satisfied that two or more claims that have been 

submitted to arbitration under Article 9.16 (Submission of Claim to Arbitration) have 

a question of law or fact in common, and arise out of the same events or 

circumstances, the consolidating tribunal may, in the interest of fair and efficient 

resolution of the claims, including the consistency of arbitral awards, and after 

hearing the disputing parties, by order: 

 

(a) assume jurisdiction over, and hear and determine together, all or part of the 

claims; or  

 

(b) assume jurisdiction over, and hear and determine one or more of the claims, the 

determination of which it believes would assist in the resolution of the others. 

 

9. Where a consolidating tribunal has been established, a claimant that has submitted a 

claim to arbitration under Article 9.16 (Submission of Claim to Arbitration) and that 

has not been named in a request made under paragraph 3 may make a written request 

to the consolidating tribunal that it be included in any order made under paragraph 8. 

Such request shall comply with the requirements set out in paragraph 3. 

 

10. On application of a disputing party, the consolidating tribunal, pending its decision 

under paragraph 8, may order that the proceedings of a tribunal established under 

Article 9.16 (Submission of Claim to Arbitration) be stayed, unless the latter tribunal 

has already adjourned its proceedings. 

 

11. A tribunal established under Article 9.16 (Submission of Claim to Arbitration) shall 

cease to have jurisdiction to decide a claim, or parts of a claim, over which a 

consolidating tribunal has assumed jurisdiction, and the proceedings of a tribunal 

established under Article 9.16 (Submission of Claim to Arbitration) shall be stayed 

or adjourned accordingly. 

 

12. The award of the consolidating tribunal in relation to claims, or parts of claims, over 

which it has assumed jurisdiction, shall be binding on the tribunals established under 

Article 9.16 (Submission of Claim to Arbitration) in respect of these claims, except 

to the extent that the award has been stayed in accordance with this Agreement, or 
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the relevant provisions of the dispute settlement mechanism to which the request for 

consolidation was submitted in accordance with paragraph 5.  

 

13. A claimant may withdraw its claim or part thereof subject to consolidation from 

arbitration under this Article, provided that such claim or part thereof may not 

thereafter be resubmitted to arbitration under Article 9.16 (Submission of Claim to 

Arbitration). 

 

14. At the request of one of the disputing parties, the consolidating tribunal may take 

such measures as it sees fit in order to preserve the confidentiality of protected 

information of that disputing party vis-à-vis other disputing parties. Such measures 

may include allowing the submission of redacted versions of documents containing 

protected information to the other disputing parties or arrangements to hold parts of 

the hearing in private. 

 

 

Article 9.30 

 

Role of Committees 

 

1. The Committee on Trade in Services, Investment and Government Procurement 

established pursuant to Article 17.2 (Specialised Committees) shall examine: 

 

(a) difficulties which may arise in the implementation of this Section; 

 

(b) possible improvements of this Section, in particular in the light of experience 

and developments in other international fora; and, 

 

(c) whether, and if so, under what conditions, an appellate mechanism to review, 

on points of law, awards rendered under this Section could be created under 

this Agreement or whether awards rendered under this Section could be subject 

to such an appellate mechanism developed pursuant to other institutional 

arrangements.  

 

2. The Trade Committee may, upon recommendation of the Committee on Trade in 

Services, Investment and Government Procurement, on agreement of the Parties and 

after completion of the respective legal requirements and procedures of the Parties, 

decide to: 

 

(a) appoint the list of arbitrators pursuant to paragraph 3 of Article 9.18 

(Constitution of the Tribunal); 

 

(b) adopt interpretations of this Agreement pursuant to paragraph 3 of Article 9.19 

(Applicable Law and Rules of Interpretation); and 

 

(c) adopt and amend rules supplementing the applicable arbitration rules or the 

rules included in the Annexes. Such rules and amendments shall be binding on 

tribunals established under this Section. 


